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SUSAN RICHARD NELSON, United States District Court Judge 

This matter is before the Court on Defendant’s Letter Request [Doc. No. 678] to 
compel the production of a chronologically organized annotated bibliography compiled by 
Plaintiffs’ expert, Dr. Stephen Casper, and referenced in Dr. Casper’s expert report. ( See 
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Casper Decl. ^ 35 [Doc. No. 644].) Dr. Casper’s area of expertise is medical history, with 
a special emphasis on the history of neurology. (Id 1, 4.) 

Plaintiffs oppose the production of the annotated bibliography, arguing that the 
information compiled in the document constitutes a rough draft for a section of Dr. 
Casper’s report and is thus protected work product. (Pis.’ Letter at 1 [Doc. No. 679].) 

Pursuant to the Court’s request, Plaintiffs provided a copy of the annotated 
bibliography for in camera review, along with a copy of Dr. Casper’s expert report. 

I. DISCUSSION 

While Rule 26(a)(2)(B)(ii) requires the disclosure of any facts or data considered by 
the expert in forming his or her opinion, Rule 26(b)(4)(B) “protects drafts of any report or 
disclosure . . . regardless of the form in which the draft is recorded.” As noted in Davita 
Healthcare Partners. Inc, v. United States . 128 Fed. Cl. 584, 588 (Fed. Cl. 2016), prior to 
the 2010 amendments to the Federal Rules of Civil Procedure, courts generally required 
the disclosure of all documents given to testifying experts, including attorney work 
product. Because such a “bright-line rule” was seen as an impediment to communication 
between counsel and experts, the Federal Rules were amended in 2010 to create limited 
work product protection for communications between a party’s attorney and expert 
witness, Fed. R. Civ. P. 26(b)(4)(C), and for drafts of expert reports, Fed. R. Civ. P. 
26(b)(4)(B). hi The Notes to the Rule explain that the protection for draft reports 
“applies regardless of the form in which the draft is recorded, whether written, electronic, 
or otherwise.” Fed. R. Civ. P. Rule 26 Advisory Cmte. Notes, Subd. (b)(4) (2010). The 


3 



Notes also state that “the expert’s testing of material involved in litigation, and notes of 
any such testing, would not be exempted from discovery by this rule.” hi 

Defendant argues that an annotated bibliography is simply not a draft expert report, 
(Defs Letter of 2/6/17 at 1-2), noting that Dr. Casper refers to the annotated bibliography 
as a separate document within his expert report. But, as discussed below, the label 
attached to the underlying document is not necessarily determinative, as the rule applies to 
drafts, regardless of the form of the draft. As other courts have acknowledged, there is 
little published authority on the question of what constitutes a “draft” that is protected 
from disclosure. See, e.g. . Wenk v. O’Reilly . No. 2:12-cv-474, 2014 WL 1121920, at *5 
(S.D. Ohio Mar. 20, 2014) (“There is not an abundance of case law which helps the Court 
distinguish between notes which are simply a compilation of information for possible later 
use in a case, and notes which truly are part of the draft of a final expert report.”) Not 
surprisingly then, the determination of whether a document falls within the ambit of Rule 
26(b)(4)(B) as a “draft report,” is highly fact-specific, hi at *5 (observing that “perhaps it 
is appropriate that there be no bright-line standard, since most cases will turn on their facts 
and this appears to be a fact-dependent issue.”). 

In finding that an expert’s underlying documents constituted a draft, the court in 
Deangelis v. Corzine . 11 Civ. 7866 (VM) (JCF), 2016 WL 93862, at *4 (S.D.N.Y. Jan. 7, 
2016), considered evidence that the documents were in fact created for use in an expert 
report, that the expert anticipated that the document would form a part of the report she 
was drafting, and that the underlying information was in fact inserted in the draft report. 
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Similarly, the court in Davita Healthcare Partners, Inc, v. United States , 128 Fed. Cl. 584, 
588 (Fed. Cl. 2016), also found that Rule 26(b)(4)(B)’s work product protection applied to 
an expert’s preliminary analyses of claims data and various damages scenarios, reflecting 
Plaintiffs counsel’s mental processes in developing litigation strategy. The court observed 
that Rule 26(a)(2)(B) requires the disclosure of the facts and data considered by the expert 
in formulating an opinion, but “not any further analyses of those facts and data.” hi at 
592. Finding that the expert’s report detailed the facts and data on which she relied, the 
court denied the defendant’s request for the expert’s preliminary analyses of claims data, 
in the form of spreadsheets, scripts, and presentations. Id 

In a case cited by the NHL, In re Application of Republic of Ecuador . 280 F.R.D. 
506, 513-14 (N.D. Ca. 2012), affd . 742 F.3d 860 (9th Cir. 2014), a variety of material was 
withheld as work product under Rule 26(b)(4)(B), including notes, letters, memoranda, 
and outlines, some of which was found to be protected and some of which was not. Much 
like the court in Davita . the court noted that for a document to qualify as work product 
under Rule 26(b)(4)(B), it must be authored by the expert in the litigation, must be a draft 
of a report ultimately submitted in the litigation, and must apply to the expert’s own 
development of the opinions to be presented in the expert report. Id at 512-13. While 
some of the purported draft documents did not fall into those parameters, the court 
afforded work product protection to the expert’s draft worksheets. Id Finding that the 
opposing party had not demonstrated substantial need for that information, the court 
denied the production of such materials. Id However, the court declined to afford any 
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such protection to various notes, outlines, memoranda, and letters drafted by the expert, his 
attorneys, and non-attorney employees, hi at 513-14. As to presentations by the expert 
and a non-attorney employee, the court stated that the protection given to draft reports 
under Rule 26(b)(4)(B) “does not extend to the expert’s own development of the opinions 
to be presented outside of draft reports.” hi The court in Wenk, 2014 WL 1121920, at 
* 6-7, requested in camera review of the documents in question, noting that factors 
important to his determination would include how significant the notes appeared in the 
context of the final opinion, how well-formulated the notes were, how much time had 
elapsed between taking the notes and drafting the opinion, and whether the notes appeared 
in any subsequent or final draft in substantially the same language. Having later reviewed 
the documents, consisting of deposition pages or other documents not prepared by the 
expert, upon which the expert took notes, and emails about literature in the field, the court 
concluded that most were not protected as draft reports. Wenk v. O’Reilly . No. 2:12-cv- 
474 (S.D. Ohio April 3, 2014) [S.D. Ohio ECF No. 131]. However, among the 
documents, the court found protected certain draft portions of the report. Id. at 2. The 
Court agrees with Plaintiffs that Murray v. S. Route Mar., S.A. . No. Cl2-1854 RSL, 2014 
WL 12020284, at *1 (W.D. Wash. Oct. 3, 2014), is distinguishable, because the expert 
report in question had already been issued, so that the requested notes could not be 
considered a draft report. 

Applying the general analyses used by the courts noted above, the Court’s in 
camera review of the annotated bibliography confirms that it was prepared by Dr. Casper, 
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who anticipated that it would form a part of the report that he was drafting, as the 
document is referenced in his report. See In re Application of Republic of Ecuador . 280 
F.R.D. at 512-13; Deangelis . 2016 WL 93862, at *4. In addition, the underlying 
information was included in the report, the report has been submitted in this litigation, and 
the document applies to Dr. Casper’s own development of the opinions presented in his 
report. Id Moreover, the bibliography that is included in Dr. Casper’s expert report 
sufficiently identifies the sources of information contained within the report. 

THEREFORE, IT IS HEREBY ORDERED THAT: 

1. Defendant’s Letter Request [Doc. No. 678] is DENIED. 

Dated: February 21, 2017 

s/Susan Richard Nelson 
SUSAN RICHARD NELSON 
United States District Court Judge 
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